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Hard Cases Make Bad Law ;X927 .1

“We must accept the fact that for better or for worse judges
do make law, and tackle the question how do they approach
their task and how should they approach it"'.
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A. Von Hirsch, Doing Justice — The Choice of Punishment: Report of :' "
the Committee for the Study of Incarceration (Boston, 2™ Eq., 1986), p.
.125-126.
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H. Toch, Living in Prison — The Ecology of Prison (American **
Psychological Association, Revised ed., 1992), p. 124-125.

352



0*1pn ©°02 Y¥ NPYY3 MIYR NY"APAW WIPT Yy owna | 14 X231 vOWN
oPNXp

“l. We demand the -constitutional rights of legal
representation at the time of all parole board hearings, and
the protection from the procedures of the parole authorities
whereby they permit no procedural safeguards such as an
attorney for cross-examination of witnesses, witnesses in

behalf of the parolee, at parole revocation hearings™"”.
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“In cases where an Israeli is a party, the Palestinian courts
and judicial authorities have jurisdiction over civil actions
in the following cases:
a. the subject matter of the action is an ongoing Israeli
business situated in the Territory...;
b. the subject matter of the action is real property situated
in the Territory;
c. the Israeli party is a defendant in an action and has
consented to such jurisdiction by notice in writing to the
Palestinian court or judicial authority;
d. the Israeli party is a defendant in an action, the subject
matter of the action is a written agreement, and the Israeli
party has consented to such jurisdiction by a specific
provision in that agreement;
e. the Israeli party is a plaintiff who has filed an action in a
Palestinian court. If the defendant in the action is an
Israeli, his consent to such jurisdiction in accordance with
subparagraphs c. or d. above shall be required; or
f. actions concerning other matters as agreed between the
sides.”
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“It is a principle too firmly established to be of dispute at this day, that to the "

law of the State in which the land is situated must we look for the rules which
govern its descent, alienation, and transfer, for the effect and construction of
NN 39 .conveyances” (McGoon v. Scales 76 U.S. (9 Wall.) 23, 27 (1869))
NN YONNA situs rule-n Iy NN PTN PO 222 § ,47 NIYN YYD Restatement
“The incidents to real estate, the :Nelson v. Bridport (1846) 8 Beav. 547, 570
right of alienating or limiting it, and the course of succession to it, depend

.entirely on the law of the country where the estate is situated”
LAYNI DMNVDXNN PINPN S situs rule-n W ANIN VPN Y .72 MIvn ey 7
R.J. Weintraub Commentary on the Conflict of Laws (Mineola, :nN3 92pnn
N.Y., 1986) 412-413; R. Alden “Modernizing the Situs Rule for Real Property
Conflicts” 65 Texas L. Rev. (1987) 585, 587-591; M. Hancock “Full Faith and
Credit to Foreign Laws and Judgments in Real Property Litigation: The
Supreme Court and the Land Taboo” 18 Stan. L. Rev.(1966) 1299, reprinted in:
M. Hancock Studies in Modern Choice-of-Law: Torts, Insurance, Land Titles

.(Buffalo, 1984) 327, 330-333
.12 DAYN 999 NN NWIT 2T NTNNN NVW NHNaNN NN 9y 7

G.C. Cheshire and P.M. N7 9993983 PYRIpn Ny 9y situs rule-n nonny
North Private International Law (London, 13™ ed. by P.M. North and J.J.
NMND .1026-1024 'ya 44 NIy 99v9 Dicey & Morris ; Fawcett, 1999) 985, 999
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E.F. Scoles and P. Hay Conflict of ;(®>)Xn 7n) 1024-1023 /nya ,0¥ ,Morris
523 mya 0w Mayer ; 03> xn P17 Laws (St. Paul, 2™ ed., 1992) 800-803
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“Unlike the other lex loci choice-of-law rules, such as

those for contracts and torts, the situs rule controls both

choice of law and jurisdiction. Even though the contract or

tort lex loci rules might mandate application of state X’s

law, courts in State Y could still hear a case so long as the

parties were properly before the court. The fact that the

contract had been executed or the injury had occurred in

another state was irrelevant for jurisdictional purposes. The

territorial contact of real property, however, played an

important role not only in deciding which state’s law to

apply, but also whether a court could maintain jurisdiction

over suits purporting to adjudicate interests in land located

in a foreign state.”
J. von My NN MONON NONDY PYPIPRN Y SNN PTH DOND P PYTIN WpY
Staudingers Kommentar zum Biirgerlichen Gesetzbuch, Einfiihrungsgesetz zum
BGB/IPR, Internationales Sachenrecht (Berlin, 13. Bearb. v. H. Stoll, 1996) 69-
.70
J. Schroder Internationale Zustindigkeit :95SN N®pHR MANNWA NPPD XY 7
.69 mya 0w Staudingers Kommentar : 781 )3 .(Opladen, 1971) 355-367
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“...the » DTMYN N2 Yap ,NPPI9N DIVTA YPIP MPYN2 NPIN YD MIIN >NV Pa
grounds upon which the Courts have hitherto refused to exercise jurisdiction in
actions of trespass to lands situate abroad were substantial and not technical...”
50 N ,Mansfield 7150 S¥ ANy HIDON MW NYOWI IO (629 Myl ,0v)
NIT YPIPY MNYPN MYINI YN VAYN-T DY MOIND DPP HY MIVINI INPIUII
AMostyn v. Fabrigas (1774) [1775-1802] All E.R. Rep. 266, 273-274 :nr")
“Unfortunately neither Lord Herschell nor ,37902 Morris 18 pT3aw %95 ;09N
Lord Halsbury, who delivered speeches in that case [Mo¢ambique - E.B.],
vouchsafed a hint as to what these ‘substantial’ grounds were” (J.H.C. Morris
10 pvaa .The Conflict of Laws (London, 4™ ed. by D. McClean, 1993) 304)
Hesperides Hotels Ltd. v. Aegean Turkish Holidays Ltd. [1979] A.C. 508 nvn9a
NPINNN IN MYYIN MYRYI NPIYNN DY DMIPNRY 950 NN DNNYY O TNYN N2 1710
PMIRNIN NN YV 39YNN PPINHT NP NNPI NINNNI DT PT PO Y .PYPIpNRa
MYIAN Sy DINN KXY ITNINRD NINHD PYPIPNI PNT9 MONDN NIV Y5 WP ,mMypn
“...unless the proceedings are principally concerned with a 1) mwn i
Civil -5 (1)30 9yo) question of title to, or right to possession of, that property”
25NN DR MO Yy ,nwynd NN PPN (Jurisdiction and Judgments Act 1982
MDD NORYY PAYIINI MIMNN NIIAND NON»NN MONON NV 1Y Mmvn
nv1o XY ;“founded on a disputed claim to foreign lands™ ©°% PypIpNa
SHYVIPYIN 19INT NIRVN DO DN OIPNY KN (626 mya oV Mocambique
“...where no question of title arises, or only arises as a collateral incident of the
trial of other issues, there is nothing to exclude the jurisdiction” (St. Pierre v.
South American Stores (Gath and Chaves) Ltd. [1936] 1 K.B. 382, 397)

5y THNDNA ,PYPIPN Y239 VIBY MONDY NP 991 HNIWA situs rule-n Yxo *
3868795 N7y ;83,77 (1)NN T ,NYNRAY /) NINAY 45/90 NVY : IR NPINNRND MIONN
NIYN ,9299) SINI DY NN 1D TN PDAD 24 PYDA 332 1) DY DT ,939) /) 92
(50

F.M. Goadby :nxY 70NN ONIWI-XINA Mogcambique 1390 NOYOPY
International and Inter-Religious Private Law in Palestine (Jerusalem, 1926)
L2999 NN NIV NTINDA DMIIIND YV ININDIN LAVYNN Y995 NHINNY . 189, 246
DOV VAVYNT M YAP 13 ,(28 NIYN ,HP¥D) NHIR 4ay POV PTN PO IR 1D .61 NIYN
VPP NPYNS DN’ AN-DNT DY LIYN-TPI NIXIN ININ PO IND 991N PR D
MIYIND XIWI NPYNA YINN DY PPON DY NIPIOYN NHVLNY...7 1IN VIYNN N IR
N YPIPY WP DD PRY NIT NPTH DY VIYN NPT DY XNINY THON TID> Dy nyNa
NIY DIV NIPVDYAN MTTHM MYPIPN NPINN IR 1939 NNV IDIND ,NY>INN
N 927 ,PDY DIPXWN NYVN TNKY NN NIVIINN KW PYPIPNN DIRNN) 12 DIPHRN
129X NMDNDN MNDH DNY YN DMIVDYAN LIVNT YN MNIND Y12 MVYN INNN
NYIL Y IN (12N - 192D TIY HY IMITNI DNIND) 7WIDIN HY PP Tonna
101 YNINRN PTN ITO PIND (4)3 PYD DY THNDN ,YANIN WO (57 NIV ,99¥9) IINPY
1Y NMON PYPIPNI DNYPN NMIYAINA PNTO TYOIN MONoN D ,1952 MvY 42
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Fvooxy ¥noax P rams P nman-nivaxa

NNYID DIDA YY) 1T YL NNT PNI-)2 VMY .DINYN) DN IVIDY DINNAY VOVNN
DINY Y2 TN L(MYONIYWN R7TO NNIPNI NDAPN IRNND INMRNYN TIN Pyon
21T NAY IR G NTI H20IPND NMIDNDN NORY NPMIYY IRIINA I2TH DX NONYY

APTN PO (3)()3 PYD) NMMIINDI*AN MDNDN RYNA

Clarke v. Clarke 178 U.S. 186, 195 11 >ppaa nyap) mnoa mp>nxn navnn
SN TOR YT P Mo Fall v. Eastin 215 U.S. 1, 11 (1909)- (1900)
1D .346-333 /nya ,73 Nayn 9y Hancock ;421-418 'mya ,73 nayn 9y ,Weintraub
591- 'mya ,73 nayn 92¥9  Alden N1 NOY5 .59 § ,47 NIYN DYV Restatement NN
non-situs -nN Y¥ IMOND NN HYIWN 555N HY MAPIYN NPWYNN IMDWN D PINY .590

MO MXIN DY DIPY MOIWYHN DY DIONN NN NN MNIPIINRND VIVNA court
DI2N-MNIN N M9 NPNAND MPTHN P2 DO DY IWPNA NON ,NPNT

,(ZivilprozeBordnung, ZPO) 1877 mwn %031 YNIINND PTN 110 PINY 24 Py *

“Ausschlieflicher dinglicher) »»Tin»  mNON VIPBY  MOND”  INTIMOY
NI M) DT D22 AP MMVPN MPana N1 Mdonon » yp (Gerichtsstand”
(Gericht der belegenen 1230 N¥NY MNN DINNIY LVIVYNHD M A TN NINNI
IMN DX IV TN ,NMIPND MOINDN NYAPA DINK PYDN YW 1Py .Sache)
995 ,Stein und Jonas : NINY .APHMINDAN NMIDNDN NINRY NX D) POPYL PTOND
VIO MYIAN” MO95 PYDN 1TH2 NMININ MYIN .448-446 ya 24 § ,48 NIYD
“Klagen, durch die das ) 791X> Tiaywn wan IN O8N TIAWY  NMOYIN MR
Eigentum, eine dingliche Belastung oder die Freiheit von einer solchen geltend
NPNODIY MM NPIN NN 91 NYaApY My an 2 (gemacht wird”
Stein und : XY MY ann MY (Grenzscheidungs-, Teilungs- und Besitzklagen)

Y3 10NY PYDN NDNN NIV TIva .103 NIYN L,)9PY NRI D .457-452 /nya 0w ,Jonas
12 ¥ DD NORYN NN 7NN PYPIPNA NPTV T VAVN-NPA DY IMIND S5 NXIN
™M 9N2 MINNN YPIPA PTY NI VAYN-TI DY IV IMIND DOV 171D
PNV DMINT) DITTIN MY P2 TIDIDA YTV PT-PDOI 720 MINI DY 1PHYN LIVYNIN
,MIVDIRD PDING P DH1DN DY NMNNTD YPIP MPYN SNVYWY MTINND 0N NMDT
/0007 1N ZPO-Y 24 Pyo YW 970NN YD PIVDIND T8I IV YDINON TN NNN
,710902 PYPIPNY DNYNNY T POIY MIP) 1NN SV MAIVIND NN D9V DINN NI
MOND NN DDIAY 1NNV DIPN DT PYPIPNI PNTY NI VAYN-NAN YN PN TN

™MI902 (32 RGZ 414 (1894) :nNI) yamn »Mmn 10 ,MINN MPT Yy vIYYn
MONOD” SW NIPYN DY DOIAN 5N 24 PYD 201 NTID MYV RN NVINN 2D NYT NYIN

allseitige internationale Ausschlieflichkeit ) "Dypnn nyTH” Sy 7555 PTIN»
Yy5 Schack ;356 mya ,79 nayn 92¥o Schroder : N - (des Belegenheitsstaates
267-mya ,21 NN 9wy ,Geimer : NI PTN PO NOMIND NYTO (122 '0ya,17 NIvn
LG Bonn 4.10.1973, 27 Neue Juristische Wochenschrift (1974) 427, 2189 ;266

.(Anmerkung R. Geimer)
.17 YN 9999 NN DN VAYNI NWIT MY NPNINDIIAN MDNDN WYY

H. Bauer Compétence judiciare internationale des tribunaux civils :nn3 %

DD NN SVAYNN ANNY VT frangais et allemands (Paris, 1965) 58
TPNIND NNTHIN OPTIP MNND DY PYPIPN 2y PPINDPIAN MINDN 1TON
TNYINN TY DPNNS MOIND MITON NANINY PIPIY 9-5Y ,TMIPHNN MINDN I3

“éxtension a 1’ordre international des regles frangaises internes de ) ”nIN9»aN
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:0IDW NIDND NPID NX NIPTONT NPMIR?II NUAR NW3A 10’3 RIN AR RI7
mrT pa oonna ana S *(Brussels Convention) 1968 naiwn %012 nanx
(Lugano 1988 mwm 1% nipx - 7%3pni GIKRM DITPRA YRR
IO TINR NPT QY NPT NI YW ovonen naave nww - Convention)
PIY monon 9o ey par naanxa ox P (EFTA) so1oxn swoinn

SV TTINMN MONON PIPOY (192 mya 44 NIyN 9P¥Y ,Mayer : XD ; compétence”
Code -5 -15) 14 D>2Y02 MYNN Y939 1IND DIN) PYPIPN 1IIYA »DIPHN NPTHY
TYNY DTTNN TANY NYY SNAIY VAYN-NPID TPHDIDNIN MIND NP 1Y civil
(Cour N9 YW WoOYN VaVHNN N2 Y MW (75 'ya , 0w Bauer) no7¥ NIIN N

95 Yy yanwnn 55 9PN Yya N NN OPTIPY 14 pyor de cassation)
191,902 DIRNMIN PYPIPN 22X0 NN MY AM NPXON MYIAN VYNY ,DINNN

“...L’article 14 du Code ) 7N978Y ¥INHD MNMN YINO2 X775 NMNVPN MYPa vyNY
civil a une portée générale s’étendant a toutes maticres, a 1’exclusion des
actions réelles immobilieres et de demandes en partage portant sur des
immeubles situés a 1’étranger, ainsi que des demandes relatives a des voies
d’exécution pratiquées hors de France” (Civ. 27 mai 1970, 60 Revue critique de
MY 0O NON W NN (droit international privé (1971) 113, note H. Battifol)
Civ. 7 janv. 1982, 72 Revue critique de ;522-521 'nya 0¥ ,Mayer : ORI,V

PYPIPNI PNTY MONON NV droit international privé (1983) 87, note B. Ancel
MO MIYIR VTN NN TOYYNT NARNIN OX DY DINN N, NOVOMN NN O*N

0w ,Civ. 7 janv. 1982 NN .(déni de justice - 7T NDOWY) N YVIDY THNI
3 Y21 DTN YPNN NVOW YW NNNOIN 1371 31.5.95 DY 218 'O PINY 5 Pyo ¥
PYPIPN IRUDY 7NPNON MYIAN’A PTO MOND NN K OPOVIN VOVYN-NIIY

“La giurisdizione italiana non sussiste rispetto ad azioni reali ) Y )n2 DXN¥NIN
TOINNRY MNIND PINN NDNY ; aventi ad oggetto beni immobili situati all’estero”
A. Montanari and V.A. Narcisi Conflict of Laws in Italy (The Hague, :nx"

OMIPP PNV PVIYNN XN MPADN IR PONY N2 YIND PIN2 1T RN .(1996)
Y1 MPANA NPTV FPIVLIN LIVYN-NI MONDA NIION YN NPID DNPH - DTIP

,79 Nyn 95 Schrdder : 75 Yy NXI) YPHVIN WD YIMNY DIPN 9N PYPIPN
.104 NYN ,19NY 0) NN (361-360 'Dya

Convention on Jurisdiction and the Enforcement of : N0 ninNn Y xonn own *
MY Sy NON PR MNND D P Judgments in Civil and Commercial Matters

,44 nyn 9r¥5 Dicey & Morris : NN .(“wills and successions™) 7Nniwindy mNns»
277 'mya

Y35 Cheshire & North : 595 NNT VIPWN NPIND PRIYL NNHRD SNY MNNNY ¥
NPT SY VaVNN NIV YD MNRY 16(1)(a) PYD 295 THN) 183 mya ,75 NIYN
“in proceedings T2 NO>TINMN MINON NNNI THPNN PYPIPHN HY ORI DIPN
which have as their object rights in rem in immovable property or tenancies of
SY PIN M2 NPEDL L(ND MNNI IMNN NNT IRIN) immovable property”
“...the extent, ¥12pPY DOXIAN DIIHNY NONNNI 1T IRNN NYN NNVRN MIIPN
content, ownership or possession of immovable property or the existence of
other rights in rem therein and to provide the holders of those rights with the
protection of the powers which attach to their interest” (Case C-115/88 Reichert
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nnoT 717 YY 1Y 1230RY WBRN PR T3 QWM NN 05N 07T PYRIpH3
592073 P2 WX 1A ,XYYOR P2 NWNER P2, 0TI

apP* 1 anIAN - “DIPni B957% OoIn .3

7997 ,A%Y aMIwn 03 AnTl .0OINY AID3 00T PYRpIpn” 9372 Y900 (I
P17 DNNAY 101 1IN NI TIT 9V pIw 2Iwn Ry 5900 Yw 1 by ,awyny
no%17% 01017 023N YPAIRT VOWNA .WHn YW 1310 12 NpxYY 9957 M17133 NX
21n” HY NooIaNT AV AN N7 PYAIRD LOWN-NP2 ,NPWRT .07 07 7pPAnTIN
COn1ImRI DM IR NOPIN TN DR DPIWDRA APAT MMPR . PYpIpn? Twpa R
WY g MPya Y9 nR LNPTInn MY? qomua ;T eann 995 nwvnb
AP°0D2 OMIXN DPNVOTN PMMPR) PrY npny xR 1w v L (equities)
LT 9TAY D010 B¥Ipna L 01D DA npY AW RO, (<1871 -1777 MIRDN

105 MYN 3909 IR IRMNN 90 .v. Dresdner Bank [1990] E.C.R. 1-27, 42)
-1153

Ysy5 ,Stein und Jonas : 19732 ;305 "ya ,80 NIYN ¥y Morris : YNNI NN
.457 11ya,24 § ,48 NIYN
:953-952 maya (44 Nyn ,99¥Y) Dicey & Morris m 1o ¥

“...Though the court has no jurisdiction to determine rights

over foreign land, yet where the court has jurisdiction over

a person from his presence in England, or from his

submission to the jurisdiction, or from its power to serve

him with a writ, though he is out of England, the court has

jurisdiction to compel him to dispose of, or otherwise deal

with, his interest in foreign land so as to give effect to

obligations which he has incurred in regard to the land.”
“Courts of Equity have from the time of Lord Hardwicke’s decision in Penn
v. Baltimore exercised jurisdiction in personam in relation to foreign land
against persons locally within the jurisdiction of the English court in cases of
PRYI NNYNRI NROIWYN YV TN pooa Wright vawn) contract, fraud and trust”
Companhia de Mogambique v. British South Africa Co. [1892] 2 Q.B. :prantm

mya ,75 nyn 929 ,Cheshire & North : Ny »InN Sw nYY nPod (358, 364
.383-377

.953 mya 44 Ny 9s¥9 Dicey & Morris : 19995 nx ™
Arglasse v. : XY D% PYPIPNY WP ININ INDYY MYIANI NTY Monon Pryy
Muschamp (1682) 1 Vern. 76, 77; Cranstown v. Johnston (1796) 3 Ves. 170,
SY PYa VINGD DY MTNIND IMOND YINNRND VOYNN N2 90N 12 ,NNINN PTN P 182
Penn v. Baltimore (1750) 27 E.R. 1132, 1134-1135 X0 ©% pypIpn >0 NN

90
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nNNWIA YY WP IR NIDTT WRD 03 7Y°aN2 P77 PY3IRT 0DWHT N2 2707 K?
T90°K Yovm K lex situs-nw 1a%an,situs-n neTma nIom AeK Y93 ,nyeann
°021 Y9157 P1APY IR WA NI 121w DIpn 0w LY popn wnon Yy
MIMWPR MYRWA 172 J00m YPMRT VEWNT N R L2701 PYAIRD PYRIpn
IR TN WP 95 7TV 03 DR LRI IR XD ,00R 0°001: N

o078 12 A mpR

1IYY MYIANT . (NP9 MYYID MY IR, TIDMINI 17297039 12 912X NYAPY NIN)
Monod Kildare v. Eustace (1686) 1 Vern. 437 : N1 9102 ypIph Iwpa nnNd
Re Courtney, 1R MONIND NIND PYPIPH DY ¥20I0MPNR TIAWY ¥ Dy MNInD

.Ex p. Pollard (1840) [1835-42] All E.R. Rep. 415, 417-418
Richard West and Partners (Inverness) :nR3 Penn ma295n 9v »71nn nmw»y 7
-m1) Ltd. v. Dick [1969] 1 All E.R. 289, 290-291 (affirmed, ibid. 943, 945)
Ward v. (150102 PYPIPNR NPONY DN DY Py WINda DY 0NN 9N VIYNH

-5y PANPA YPIP >0 NN Sy pya »va) Coffin (1972) 27 D.L.R. (3d) 58, 69-71
:TIRT DT PYPIPN 22D NNNNY YON NNPHY NYIANY (PPNDNI 112 LAYN-MA >

.Razelos v. Razelos (No. 2) [1970] 1 W.L.R. 392, 403-404

Y230 WP I TIAYY vInn) 418 mya 92 NN Y Re Courtney 2y Ny
YIS NI 19 (N TIaY Y I8 RY 995 YOIpon PIN 290 G-y [, TIdVIpoa ypIp

NHN YV Pya ¥ Yy vawnn N2 NN ov ,Cood v. Cood (1863) 33 L.J. Ch. 273
22NN DODN 12 INT XD DMINDYN VAYN NIV NTAIVN GIN, NP8 PYPIPNRY IWPa

“If, indeed, the law of the country where the land is situate should not permit,
or not enable, the defendant to do what the court here might think it right to
Re nw9) decree, it would be useless and unjust to direct him to do the act...”
291- mya (93 NN ,99¥0) West : 10 >poa D) NN .(418-417 'ya ,0v ,Courtney
,22¥9) Dicey & Morris 080w »95 .404-403 'ya (93 NN ,99¥Y) Razelos ;290
“It is, however, difficult to determine what constitutes a :954 ’nya ,(44 NIYN
prohibition sufficiently stringent to prevent the English court from granting a
“The N WININ HY MPa TNN IO YD MIYY NIDN MIND NY2 .decree”
jurisdiction cannot be exercised if the court cannot effectively supervise the

.(@w) execution of its decree”
V91 ,(72 N ,999Y9) Nelson v. Bridport :y0 mv »IN MDDIANN NN Mavnn
;N 995 .Re Duke of Wellington [1948] Ch. 118-1 Re Ross [1930] 1 Ch. 377
NY O9WN DT PIN DY IR IMNNK D PN .309-308 nya ,80 NIy YIvH  Morris

Yyy Dicey & Morris ;@Y ,Morris : INI) MDA .NPIOAN YT-9Y PITHI MITIN
MONON 99575 NV KRON PN PIND OO YT DIYDIN (956 Dya 44 DIYD
IYPNA MONDN DY YNPANRIT DT DN (80 NIYN 9999 NI T HY) 7NIOVITNIND

Cheshire ny1Y .(384 mya ,75 nyn 9299 ,Cheshire & North : 1X9) paoa NV N
“...the practice comes perilously near to destroying the ,ov ,& North
supposedly universal principle that jurisdiction concerning the title to, or
possession of, immovables, resides only in the state in which the property is

.situated”
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7T PP 1172 MI9MD 17Y° 9272 P95 D730 PIWRIN 2IN0 vYp1 NMaT-NIZINA
DME ROVITY DA DOIPIR vOWM N2 YRR YApna LOwHR 1 MY’
P2 DomR MweRa L C01IR NPTAY PIND DOREMIT PYRIpR YW nava yivab
nuonn? 7937 1Y situs-i NIn W vdWHI NI WY N°I37-NIVIR NITH
oo pa npmen arx equitable jurisdiction-n »n nYinn 092 Rk
172 PV an Yy 03,7238 281 AnI72,57 KITY,NM27-NMIXIR TIN2 0P NI
Sram 3w PnR L NRT Doy L CemIRDPan 1ama) wen A vpap namvn
vowm1 DWW 13°7 XY (estates and trusts) nomRm 7pranty navarh

SOhRprxn
DPTIANT AP0 T-DY IRIYNA PMIR NPRAIRT 7PUantin navRYY WX 2N
JPoopiminn DRvwa NREMIT YpIp Nonh 1N YW 0p2Rdon Wpna ORI
NR "PIpn VOWN Nvan YW YOI DX TPYYY IXMRY NIIMR VOWH MVWI X
19X NIMITA NI12°012 37 295 370% 02N D7IN DORINIT PYRIPH 1172 NION0T
P M2 nwea o3 3 PRk Pamnan a0 ebaxa nobnn naan by

Massey v. Watts 10 U.S. (6 N ,7P90RN 13900 DX NOXON NN P pos

352-/nya,75 Ny 9299 ,Scoles & Hay : nxd 1995 npobd .Cranch) 148 (1810)
.350

VIPVPNP LOwN-M2) Ivey v. Ivey 439 A. 2d 425, 427 (1981) :Swny ,Ax *
Berry v. Berry 620 S.W. 2d 456, 458-459 (1981) ; (N7TM291 ©53 n7ayn 2y NN
In re Marriage ;(¥1717) NYIN NNONI DTN YPIP YN Y NO2DI LIVYN-NOI)
5y 17NN N NN DOPLVI VOWN-NI) of Glaze 605 S.W. 2d 721, 724 (1980)
OPPOPN 1A PYPIPN ©I NIAYN

277N NNy 1§ IV yoa naynn “full faith and credit” Sw Ny opYy1H Mon ”
“Full Faith and Credit shall be given in each State to the public Acts, Records, )
5y MY PIPYY NnY»nn Np>oad (and Judicial Proceedings of every other State”
.312-3110y2,102 § ,47 NIYN 999 Restatement : NN PYPIPN MIY1 DOPOD

-1Y72 VawNn-"*2) Matarese v. Calise 305 A. 2d 112, 117 (1973) :5wn9 ,nx7 '®
Noble v. Noble 546 P. 2d ; (m50oK2 PYPIPN ©3) N12yN DY MIND TR0 TIOON
PINYTA YPIP NDNY OOTIND NN NN INDINA Vawn-na) 358, 361 (1976)

vawn-m1) Goldman v. Bloom 280 N.W. 2d 170 (1979) ; (w1712 9510 n1nona
PYPIPN NN TNXY DINN OV YIND NDNY YanN NN 2NN IN JNN PONPDINA
v by NNRNIAN »Na

.606-604 'y ,73 Nyn 9wy ,Alden : xn

P11 POAY (3)(2)3 YD ,0W) IMXRPY-) (56-55 ya 57 NIYN ,999Y9) MY 7 >pos
NN NYIANT NPTHN DINNY NINK DIRNNDIN YTHI-NIT-IDIID WP NHIN 1Y TURDY
25 MOND W 1T ANV 2N, PYPIPN DNIND YA NHIND DITTIN TN THID MYIN
(2N - MPNRA DWNTNN ;55 /0¥ ,8Y %5 NYIS D XOWIN) MIMIPNRN VaVNN

192 YW PTINYD MINON PIPPY NN ¥1p ZPO-5 24 Pyp (83 Myn ,¥9) 1ot 1
N2 MYIAN )0 NON ZMDYIAN WINMID MIYIANT DY PYPIPN 2)MIY1 situs-n HY VavNn
ny1oNn N (Streitgegenstand) TIDODN KW NNSY TIMIPN MDD NWNYH
DIV YMYY Myan ,NMYNID w1 (Entscheidungsgegenstand) mvarwn

176



-1"¥1 0°p05A 77277 N Y21 W12 PYRIpn Iy WP 0NN o”wnn | 14 XX LVDWN
0»xon

LOWHA ML W YW 1™l 3 XIDR X¥P .'HD™a NIAR DX WIDY X122 DITRA
5w INYINN DR DXAYY X7 LIDWH NN N0 Yy situs rule-n nx nivonnn
WRI2 NRT .019M0M DORIND AT YpIp 2230 YR DIl bw n1wbRa 1o Y9on

STTONRD (452 /nya 24 § ,48 NAvn Yoy Stein und Jonas) PYPIPHNN DWINI MOIN
S5v (Ubertragung) »n7ayn” 19y 19¥ XTI DPHN MYan Yy SN 24 Pyon PN
Behauptung des ) 70»p )P Yy NNNY Y 12102 ,70WINIY KDY, 1PNIPN NI
PMIYY MYIAN NTY OINT) LIYN-M YV IMOINDY (B ;bestechenden Eigentums

.255 7nya ,21 nayn 9o¥v ,Geimer : D) X N3 YPIP YD OIIN
5¥ 1M9ND NYHWI 1995 MIWN WINN PTN NP2 PIN NN L85 NAyna 93wy 2nno
,NY OY 902 YPAPD Yy (azioni reali) 7Nysan My an”a N9 YpYYIN LAVYN-NII
SY MONO NYYS DN 5 PYD DY INIMD PR LPIND NYSND 920NN 11210 NDIYY 19D
PYPIPND MNVPN MYIN IN ONDDIY 9N MY MYIAN 11)D FPYVIN LOVYN-NI
Yy DYDDIINN) NNINDIAN MDNDN NYIAPY DIDNIN OYHIN 5IND 1DPWNd 1Dy , 001
“La esclusione della giurisdizione ¢ peraltro destinata ad :(MNIRN PIPOY
operare solo con riferimento alle azioni di natura reale e non anche rispetto alle
altre azioni relative a beni immobili aventi natura possessoria o personale, per
noM) le quali valgono i criteri generali di determinazione della giurisdizione”
F. Pocar Il nuovo diritto internazionale privato italiano :-1 Y9 720010 27T

.(Milano, 1997) 156-157
npoYy HY N 02PN DXVINY MYNN MY’ AN ,2DNNND PNVAY ATONN 9H 105

situs-nN Y VIVYNN NI PPN MAN PR LPYI NXIAY MYIAN MY, PYPIpna
NN’ PON DIVY NIONA YN DY DMV DI APINN NP TNND DHIN NPNT

SN OYPRN PN N2 (942 /nYya 44 Nvn 9rwd  Dicey & Morris : XY 7DIPRN
-N 5w mpros nr ,Case C-294/92 Webb v. Webb [1994] E.C.R. 1-1717 nw19oa

N9INA YPIPA PINN YININ NN I2TI NN Ny an mad OnrN High Court
N2V TNND MYITTH MWD NN YNID Yyamn NN 2ONNN INDY YIIND DY NHONID

oM (1)16 YDA NMYHYND 7in rem NYIAN” T NOX ,Y1INN OPY DI MOYIN
N1 SY PANPON 29y (Webb v. Webb [1991] 1 W.L.R. 1410, 1416-1418 :nx")
,(Schlosser Report-n) Y92 MNNX NNWIS PIYI 1979 MvN 1ONVPRD NDIPN
mya ,Webb yya >ay N P10 129 Advocate General-n Y¥ InyT nNa mMnamn
“Actions based on contracts for the transfer of ownership or other rights ,1729
in rem affecting immovable property do not therefore have as their objects
VY NNMN Y0 1PV HIPNN VAVNN MOON NYNN D IR rights in rem”
A. Briggs 0N Webb y1-poa v 3955 mnnioy N3 Pays) NNt IRNIND NanY
“Trusts in Land and the Brussels Convention” 110 L.Q. Rev. (1994) 526; P.
Rogerson “Equity, Rights in Rem and the Brussels Convention” [1994] Cam.
Code civil-9 1167 9y »9-5y TSN 5 > PNN PIN M2 yap oNp MY (L.J. 462
(action PHyYNN YW NV NI NYNON PYPIPH NPV YLD TYNY OPN9INN
(87 YN 9999 Reichert NWI9) Y012 MNNKY (1)16 PYD 172 Y92 1N paulienne)
JReichert 13y2 NTNINNN NOYNNNY 1IN ,7PIVIN ,NOIN MOWNND DY NITHY NINND

mya ,ov Judge-Rapporteur-n ¥ NNT NN 9PYON HY NHXNNND NIYINL MITTNNN
.31-30

177



0”WN7 | 14 R2¥I LDWNH W2 TR

L%ppixa (CTIN-1°¥1 IR) 1IN 1T AY°2NT RWI IWRD AWK

AN T Yaxn 993% 10 gpon IR LXIT ovmEn H9on bw IopUn ox 07
PIANT ANPPY DVIPRIAM IINT PHIRD M7 RYP YYD NPA2 10 11200
YR - pYT IY IX) 07X¥DA - 0IYOY - D297 P MINAAN YV 1Ip°¥a nnwmn
,in personam X - 12 1237 IO - YRR BIPn Y RIM ,0oweRy U (@%on
mobwn onw 7% . “os3n *pY> X1 ,yani °p%> MweR DUIn DAY AT A3
DN 70 VOWMT N2 1D AV D710 QAIIYR VY TR L DART NPT
¥y 12 (privity) 7>wR Wp” 0TI0°AW 0°1°IY 07 19K .07 PYPIpnY 0°onnn

L1 ypapa n19Ya S 7Ry AR 1T NINIY 0n2w A9RIM 7W3) vam®
7 |

TIVA 7PXANRTIN NOYAMY DININD PAIMIYY NI 99T1 AYINA ¥ NNd Ty N1 KO 1
(N2 TIMON LOPLM ,-81) 61 MY YYD NNRI) NNXY NIDNN NVIIP 1272 POD PRY

INNY N2 equitable jurisdiction-n PN NINN TYNNY IWRI MPNI-IN NNOP
TOINN-Y NI N OPOIIIND X XD )T NIPIND 129 PY0 MON IWPN T Divdn
1T JONY  NNT OY .15-14 (77HWN) IRIY P PYPIPN MNOT - NI NN
in ©MY P NPHLIPLNPN VIVYNT MYV NYNPNHN MINAND DY NMT »IN DOIY

ITONY 9N LAYH MVIYD NTPN PTN DY NPITIN INPPT NONY ,in personam-) rem
VOPLMN ,24-22 MIYN ,TP¥9 NI NYITP IMIYD TPNINDIIN MONDN NONRVA DTN
STmon

47 Pyn 9wy Nxd 1

“The conscience of the parties was bound by this agreement; and being
within the jurisdiction of this court..., which acts in personam, the court may
MY ,92 NN 9289 Penn v. Baltimore nwn9) properly decree it as an agreement”
mMya ,80 NN ,99¥9) Mocambique PT1-pooa Herschell 7150 bv mwba (1135-1134
“Whilst Courts of Equity never claimed to act directly upon land situate :(626
.abroad, they have purported to act upon the conscience of persons living there”
P2 MNIANN MWNY 599 mya 73 DIyn yo Alden XY MIPINRND LAVYND
NN DRI HDMI2 MNKY (1)16 PyD MIYIS DY WP in rem-) in personam D13»IYN

Mya ,105 NN 999, Webb 13y2 >y NN P10 1Y Advocate General-n bv anyT
N 1721

“The jurisdiction cannot be exercised unless there is some personal equity ‘"
running from the plaintiff to the defendant. ‘There must be some personal
Dicey ) element, something more than a naked question of title to foreign land’”
Y-y N9 NNV I NTIPIA TIONNRN NIONN (955 'y 44 Nvn 925 ,& Morris
: Dechamps v. Miller [1908] 1 Ch. 856, 863-864 y»ya Parker voywn

“In my opinion the general rule is that the Court will not

adjudicate on questions relating to the title to or the right to

possession of immovable property out of the jurisdiction.

There are, no doubt, exceptions to the rule, but, without

attempting to give an exhaustive statement of those

exceptions, | think it will be found that they all depend on

the existence between the parties of some personal

108
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MR 923 x12% o°91>° arx (strangers to the equity) 71 wpY 701”7 DWIR
MY IYOR SHIRY NYIN - NP nAWRT - s aovwan L vipwn nisno Yo
37993 ,01MDA NPINY PIND DORINIT PYRIPH 30 vdwN-n CT-HY nNraY
In oMy XOX nab oo %Y50 ,OrX [I2WN2 O°RIT DPIYON LINDWON
Sw C1oapn ATRYH MPWY MEYLWwS X°anb D2 PR a1 2on 1% ' personam
NII5T7 192V TNRY NP3 M2 DR VIPIY YN DR 209 IR RYXR VPP
JPWOR YIANIT 009D DYID PRI L(PPYPIpR NOnY a1In YW 010w Twpi) 0513
290777 Y2 *HY5 1871 NDORY 7177 7292 BOPY 717 YpIpn Py Mydwiaw Tva
DPREMIT YINIT 031 NPy ,VBWAT-N2 7112 Y3770 NIVINRI X7 7INR X9nY

obligation arising out of contract or implied contract,
fiduciary relationship or fraud, or other conduct which, in
the view of a Court of Equity in this country, would be
unconscionable, and do not depend for their existence on
the law of the locus of the immovable property. Thus, in
the case of trusts, specific performance of contracts,
foreclosure, or redemption of mortgages, or in the case of
land obtained by the defendant by fraud, or other such
unconscionable conduct as I have referred to, the Court
may very well assume jurisdiction. But where there is no
contract, no fiduciary relationship, and no fraud or other
unconscionable conduct giving rise to a personal obligation
between the parties, and the whole question is whether or
not according to the law of the locus the claim of title set
up by one party, whether a legal or equitable claim in the
sense of those words used in English law, would be
preferred to the claim of another party, I do not think the
Court ought to entertain jurisdiction to decide the matter.”
(Emphasis added - E.B.).
Norris v. Chambres (1861) : NN NONTY .954 ya 0w Dicey & Morris : nxa
NAYN S TN NYHYO 9N YPIR NONY avnnn Jard ox) 30 LJ. Ch. 285
L0 VIPY MDND DDAV DI N NYNRYI NIYNIN NTIND 7937 1N N N5H
1417 'pya (92 myn ,99¥9) Re Courtney nwaoa Cottenham 1090 »a1o
“It is true, that in this country contracts for sale, or
(whether express or implied) for charging lands, are in
certain cases made by the courts of equity to operate in
rem; but in contracts respecting lands in countries not
within jurisdiction of these courts, they can only be
enforced by proceedings in personam, which the courts of
equity are in constant habit of doing; not thereby in any
way affecting the lex loci rei sitae.”
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W10, 79K YRR BYIR L DPWwoR fDOOR SYEER AYRI REPI,VIDW DIAN TIN2
777 ¥R NIOT YW X9n wInn awh o°ppon N1aY ,0°37 0pna 001> orR
NR 27nn7 in personam ¥ ,XpY X7 .0wIH2 NI DWW ,9935 737 9% 7 1onn
IR YaNIT PR 7IDINT CWORT X7 INIY DWM? PPYRN NIPRa2 NeKR 01waY yanin

FINOW3A RIDR TINM PUIY D7 ¥1¥0a . U pypapnn own 2oYa oni 7awb 187

INDIN VT PPN 295D NP HNAN 187 PAY HWIN N P MINAND Mynwn

Fall v. »ya 10 P01 2070 1120110 071 PYPIPNY MMYPN My*ana NWRIN HY

:12-11 70ya (82 Nvn ,9o¥5) Eastin
“But this legislation does not affect the doctrine which we
have expressed, which rests, as we have said, on the well-
recognized principle that when the subject-matter of a suit
in a court of equity is within another state or country, but
the parties within the jurisdiction of the court, the suit may
be maintained and remedies granted which may directly
affect and operate upon the person of the defendant, and
not upon the subject-matter, although the subject-matter is
referred to in the decree, and the defendant is ordered to do
or to refrain from certain acts toward it, and it is thus
ultimately but indirectly affected by the relief granted. In
such case the decree is not of itself legal title, nor does it
transfer the legal title. It must be executed by the party, and
obedience is compelled by proceedings in the nature of
contempt, attachment or sequestration. On the other hand,
where the suit is strictly local, the subject-matter is specific
property, and the relief, when granted is such that it must
act directly upon the subject-matter, and not on the person
of the defendant, the jurisdiction must be exercised in the

state where the subject-matter is situated.”
1T PO NN DINKIND DT PYPIPN Y230 1IN FOND TYON MYnd no> npnT M
MOLAIYNT NORYN (50 NIYN ,99¥D) SN NYI9T DIV STINNN VIYND NP DV
1PNV PT-PDI NN DIDYITP NI YPIP DIVAY ¥ DITD NNMN TN 19902 NTHYY
DT P2 NI YV DLV .ONT-NY1T DIVYN VIVYN-N Y T-DY DITTNN NNODNA
POAN DY 19PN P NN MINAN DOV ,NDYWA YN NYRYY DYWL 9Mmunn
DYY DX 21N INTID ATYON P ,TNN ,DXTINN 299 Y9079 NN DNY-MdIan
STPRND,PYPIPHN

LLPTRND DYTIND DY DNNODNVY ,IYIVNN 572 Mapya Ny

1 MOND .MOND 1D NNMIPN ,0NY 1’12 DIVWN VIYN M N3

M2 NN XYY TN IR PN NN PTN POIY NI

)2 MWYD POY ¥YPIPA PMNOT NN PAYNY 1NN OX) ,VIUNN

DYMYYN OYYY 99N IOV DY DINNY PN MINSY) NYMNIN TIT2

P09 NN TYWIN DNRIYI DAY NINNIND 971 ONX) .(719) 1Oy DONN

NIXIND D12 NONNAY I2TN VIV /NIVAVNN NYN N 29D PID

9157 ,127)¥2) ONIYI 29NN TH INAY [12 N - MNININYDY D8]

D020 OO IN) 0N W YPIAYY DINNN HY M NN

5PN TITA L PYPIPNRN DIV NOYHL DIPIMIT NN L(DDIPNI

3
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wpa equitable jurisdiction-7 Pw »nn 77DWW 73a%3 W KXY L13-Pv-ane
XX ,AMNRT NI9MOT MM DINPIT DR YW 0DPIN DR 2°2an 0T PYRIpnY
PYID7 1IVMP ,NIDNDT OTR DXY NYRWI 1I0IPD WHwH Wplant Vo TDIRY
(directly affecting the Imama »»1p Tyo wpannw DIpn .ADRPT DIXNYY
77 ¥pIpa 1172 non-situs court-i7 Yw 1NI9m0 I7¥°R 1272 Y957 Yo’ land)
1T 1% R TIOW TYOY npRawm xea1T . Cqon by AR Ay anm ,inney xivna
mI97-99wn neRY H1%y LN ox mey wen L yann ow Yy vpapn ow Yy

DN OX I NMDT NIAYN D DY HNIWI DYONN BDIIN 29 DN

SY VIPYN MONDY DITTNN NNIDN PR .NIND NMODT ONY W

PYPAPNN DY DY NNND MOND D NIPH DNY N3 vNida

DIV 19D INYID DY MVYD 1T I8 PN NOY HNIWI

20 NNPNY YT NININD NNODND PN 1D INIVII PYPIpNRN

PYPIPNI NMDT DY PNIXNY MHOND DNY M1 DYYN LIYN

INIYW N N2

[...]

MY DY OYY DYIAPN NYHYY JAINT AURD NN YO

DNY IIN,PYPIPN NYIANY WP 2I0) VIV M DY INMOND

: NI LAY N3

VPP WNY DY PRMIDT DY PISIY IN MIIAPY TR N PN

PYPIPNRN DY DY INND IN MNNY NI NINN NPTHI NNRNNIIN

NPYAY NN 2NN PN NIRD MNODT PNYNIYY ¥ BX YaIN .DWID

T OVIAD NOIXIND J2INT 91D INY JAINID NON NMIOT Paynd

PPYPIPNRN DY TN XY TR ¥YPIP2 NMIDTIY ¥ DINN DX NYIY

2R - NP MYYTIN)
Y237 TIDID YINIY VIYN-NIL YT-JY NN DIV TYON MIINY NPY MON»NND
905 NG (57 Dayn L,9owY) AN PT-PDo NINIYY DTN DIRNIIN PYPIPN
.201 NyN
NMOT MIAYN NP TNSY DWIN DYYAN NIwa TNSN NPy mawveny M
.189 NAYN ,19NY IR NIMIYI NN IR IRV PYPIPNI INDN DY NPPLPIN]
mya ,73 nayn vy ,Alden NN (“conveyancing impasse” N1910) 1t 1y by
D11 790192 27NN LAVYNT PN NN NNMIN,TPYIY TMIVAN NINS TIT .602-601
NOOWY NPYD NVOVYN NYIIN ,XPY NT .VAYN-TPA TP DY DIVIIN NI NHLN NN
NIT 281D .(603-602 DY ,0W) NI YPIPY ONPNNN commissioner’s deed-nNn 9PN
.1418 'ya (105 NIyn ,92¥9) Webb 1ya High Court-n Hw 137 poa XD DdY9INA
NN ¥y Alden : nNY YD Fall P1-poan 112 17yna 99 vvINNN yopn NN e
.601 ya,73
High -n yap Re Hayward [1996] 3 W.L.R. 674, 684-685 nw1o1 5wny 7o 7
PN AN RYMN N2 NP 2T NINNNY 9I7 NVIWAL 1IN NY AN » »oNNRN Court
NYN ,DRNNA YMIPNN DYIND PNPPNDY D3N VYIS SO PON THovaw (Minorca)

in rem MIIY NONMNNI NMND NYANN DTIOD VAVN-NI HY N TYDIN IMDND DINNA
GN NNT INNIND YN 7N NIV POIN VIYNN N2 DD TINKD (1)16 PYD PNIYY
DOYINN ODTNI PNTD TTINMT MONDN TP VAT ,INNY (3)16 PYD THO-DY
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119

792" woro 187 DR A10Y 1073 TWRD 120X nRT . PHYY 19p0 onIk DRIND 00
DM NIDNOA AR A L,MLWa (R phna awxenY ,0vpn bR M 7Y X3
P21 (777°WN M2N0Y) 17w LDWNT *NAY PAIYAY NI 17 ANIX 0T PYRPIpnY
nI5POR”) TPNILYARA 197 TRV L,RWN2 NI LIDW NIWH YW IN1OND AP

790502 37WH5 Y0 YW 1DPIN DY ,70°5NN 1 RYP Y¥ID KIA T 2vm L (hoopyn

DYMNN NIV NPTHN DY VIVYNN dNA NOIWND OMNDN DOXDPINT DMWY GPINY
ya Advocate General-n Sw ynyT NN DX 1T MAI2 NI (685 'NYa ,BY) DXOPIMN

NIYN L9299 NND MINNN VIVNN DY NMIT NTHYY 1728 Mya (105 NN ,9¥Y) Webb
.103

VOYN-1A YW NVYNN) Duke v. Andler [1932] S.C.R. 734 >npn y1n pos nxa M
MNYY 7151 1IN MDN NPVYIIN 1PAMNP YPIPA NMDT NIAYN DY NINN,MNDYPA
DY VAYNN YN NOIYN YT-DY YNIAN NI 1IN KD ,7IMNYP YAVIN DN 1D DITIND
1741 7Dy ,0Y LIYNN N2 HIATD . (NOPVIIN MNP

“...In this court it is pointed out that courts of equity held

that where personal equities existed between parties over

whom they had jurisdiction, though such equities might

have reference to lands situate without the jurisdiction,

they would give relief by a decree operating not directly

upon the lands, but strictly in personam, and that such

decrees would have been unenforceable in the foreign

jurisdiction, and might have brought the courts decreeing

them into collision with the former, within whose local

jurisdiction the lands were situated.”
NV P2 MUNNT MIVIRD NPNAM NNNTY .-113) 50 MIYN 9299 9N NWIS IXRI )2
PIN OPDI MNYN DRYDIN DIPH IYW I DN PYPIPNRL MTN T - VINY MWD
VIYNN N2 NVONM (-102) 57 NIYN ,HIPY) PINIYVI NTINA YPIPA NTY DMINRIVIN
.(81,28 myn ,9o¥Y) NYHN 4ay nwiaa 0oVl
.ov

«...English courts sometimes claim for themselves a wider jurisdiction than **°
they are prepared to concede to foreign courts. Thus, English courts do not
admit the jurisdiction of any foreign court to determine a person’s title, under a
will or otherwise, to English immovables, even though English courts
sometimes determine the validity of wills dealing with foreign land. Again, the
Supreme Court of Canada has held [in Duke v. Andler - E.B.] that a foreign
equitable degree in personam relating to land in British Columbia, though based
on the fraud of a defendant personally subject to the jurisdiction of the foreign
court and therefore within the rule of Penn v. Lord Baltimore, will not be

NN O) NI ;497 mya 44 nayn 92¥Y Dicey & Morris) enforced in Canada”
PNDPY MOND” P2 MINANY .83 NIV ,H3¥Y NN NNV PTY .(BY NIDNNN NPIDN
.21 YN ,98Y NN Y MDNDMN
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Twpa 7Ywe Yo 1or1, 2 01DR MIYIa DINNY D¥MIEn DYWL X 7T YRIPY YA
DXN3 situs-7 NMWI > -5 NIWY*aY N3N XN ,010% 7NN XN ,YpIpY
VDWW’ PN DVIPRIT IR 0D WY DAL MPYMIRA Ap0DR .0PpnT I
79X NI2°012 LIDWT NIOPO NYYDR PPRW 92 PIVI 777 YPIp 232 72w IpR:
bW equity-i1 °995 *p-%y 91 mwyeaY a%1oM ,0pnn 1T YW MW nann

S Poen

,In personam-1 in rem 2°1™IYa °2 7IN2T7 NODIAN ,AWYNY (78D WO NXT
JREA-1YN IR TR0 YW 7I9X0D”7 DY 00T PYRpIpna 1172 NIomon nhRw xb
APO” APH MIAANA MW P PRe 7000 n007m Inn 7 008enrn P05y
7y01 7v>anY (quasi) in rem (yol) Avan Yw (recharacterization) ~w-nn
n>a% WOHRY ATV MR 1o nYws L upwnn ma v-by Swr IR Yy
X? DX - NI2MP D°NYY ,RPY KT .77 YPIp 2232 NIDndR M2 R (Ipy? vdwni

personalty-1 realty a2 21237 »»In% *mdRYn> wIAR M07 AR - RN

naya ,(82 NN ,9%¥9) Fall nw19a m1an-msIx Yv )1Yyn vawnn ma 7o oy oy

:9
“A court of chancery, acting in personam, may well decree
the conveyance of land in any other state and may well
enforce its decree by process against the defendant. But
neither the decree itself nor any conveyance under it,
except by the person in whom the title is vested, can
operate beyond the jurisdiction of the court.”
:418-417 'y ,(92 NYN ,999Y9) Re Courtney PT1-poaa 1N 70 by 12
“If, indeed, the law of the country where the land is situate
should not permit, or not enable, the defendant to do what
the court here might think it right to decree, it would be
useless and unjust to direct him to do the act; but when
there is no such impediment, the courts of this country, in
the exercise of their jurisdiction, act upon their own rules,
and are not influenced by any consideration of what the
effect of such contracts might be in the country where the
lands are situate, or of the manner in which the courts of
such countries might deal with such equities.” (Emphasis
added - E.B.).
.Dechamps 173¥2 P11 PO ,109 NIYNA 9985 VVINNN YOPN NI )
47 NN 9589 N PNON-PYNN TONN NN D¥25970N DXOIINY 2
DY SNON-PYN PO YW INTITIN MIWANY .599 mya ,73 nayn 9wy ,Alden :nny
My ,21 NIYN HIYY 01209 PPOYID) : INT 1IN 29D [ XIIX-PDID DY R¥IN-PDD
.96
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AWwR (NN ROW) QLY 7ADRY AYDWR” 1A% (MO XOAW) 7 PYRIpn 289D

TIRY 9071 172 ,pD02 NPV MINARR YW nernvn anpTen oxy .o noeny
SR, 0PNITER 02TY02 WIWR DA, INN ,WHn DYYDR D% IV
237 NI9M0I 773 NPRNY 2TYYa 110D MY RIT AR XTI 70 Ran”

Awp ,situs-n Yw N>1whan n1onon Y9a% ooana oananmsw avw ot pypapn

NP>2 72NN YN 12 ,(105 NN 9289 Webb 11-poa Sy Briggs Yw ynnn nx 1
YN 9 ,in rem NI PN AWPN PR NIMODT AY POYPRN PN 1A Ny Y
SV 1OTINMN MONON 1TH2 NDID) NN YIND DSN NN NMIDT OPP 1272 NINSNO
.(531-528 7nya ,8W) YD 12 MNNY (1)16 PYD NNXNI situs-N NN
“...it is intellectually dishonest to insist that a (73 nayn ,9’¢9) Alden ny15 *
mya ,ov) court can order a conveyance because title is not directly affected”
(607
:71772n-myINa (Iowa) MMN NPT YW 1PYYN LawNRN M1 7o By Ty ¥

“Although some courts have held that it is beyond the

power of the court to affect the ownership of real estate in

any way,... this view has been largely discredited. As one

commentator has noted, most judgments operate in

personam and their effectiveness flows from the fact that

they provide for a final determination of the rights and

obligations of people rather than property. [...]

[...]

Some courts which recognize the validity of decrees from

other states requiring the conveyance of realty located in

the situs state refuse to recognize foreign decrees which

merely adjudicate ownership but do not order a conveyance

to carry out the intended disposition. [...] Currie suggests

that it has arisen primarily because, historically, courts

have lacked an obvious procedural device for effectuating

in the situs state a mere declaration of rights made by a

foreign court - a situation which has now been remedied by

the widespread use of the declaratory judgment. [...]

Consistent with this belief, the better reasoned cases have

determined that, regardless of whether there is an order for

conveyance, if a court having personal jurisdiction over the

parties adjudicates their rights or obligations in reference

to any res, wherever situated, its decree is entitled to full

faith and credit in the situs state.” (In re Estate of Mack

373 N.W. 2d 97, 99-100 (1985)).
B. Currie “Full Faith and Credit to Foreign Land Decrees” 21 U. Chi. :0) nRM
.L. Rev. (1954) 620, 622-623, 625
.528 /0y ,(105 NIyN ,9o¥Y) Briggs : nn
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Penn v. ns%1 mon 771 ypap °5%3 NI91m0a nYydR 5 awIi i MINNwaY
“seems... to be open to the strong (n1Inx N2 PMYapnY) Baltimore
objection, that the Court is doing indirectly what it dare not do
INPROR 5% NINIDMD AN NIMHOT AR NIXTY 10°1 OR poo ypa P directly”
YW ©1%°1,0W3 71D ,KIXNY [N AR 7Ip°0D2 .77 0312 “NYAY” *9an 7393 yanii Yw
DINNA DPRXMIT PYRIPM 2232 NI MILHYAAA (1Y NIIpY MIND1 YW IX) 7757

.omion

MM 1777 01970 - 7DIpni P97 .4

,ANIAMY 71310 ,0°97 PYRIPH 2323% VIDW NIDND AR’ N30 NIPLEAT ANPNT
N>Ym3 WRN N 23WIH 2129227 715121932 RIDR NIPDRNM ,NPNRNW 77712pDOK
DOP>17177 1PNIZI23 NPNNAA WIR YA PIVI 912937 Mpn NaTon 71192 02995
o1 YW 0¥DM 0PWOR DUWINDR P2 NINAAN NIPNYYan yaua ,situs rule-n Yw
N151m0 N3102 01PN 2957 YW NIPLIPHNITI DXV ,NRT QY PYRIPH Y237 XDN-1Yn
,J37 IWRA Y191 2IWNN .pEo2 NYVIN APR PYRPIPHT 2171V NIRDIAN VW
7Y0 N9ap YW NMWBR NP MW 21 Hw S2WTIDR vDWNA NLYWR AW

Mogambigque 2 D NYIYY LOWNN N2 YW P10 Poaa Esher 1150 Yw mwhs ¥
.955 mya ,44 nyn YoyY Dicey & Morris : D) XA .405-404 0y2 ,(90 NIYN ,92¥5)
PWA 70 (118 mwn ,9%Y) Duke v. Andler mwaoa nN¥mINY Nwdd T
vownn ma yap ,Chapman Estate v. O'Hara [1988] 2 W.W.R. 275, 280-284
N95N PNAN TN 2190 Ny T2 NP2 (Saskatchewan) NIVEPOD NYTH HY DNIYIYD
NPIDT 2T ONININ PO HAPY INIVNY INIVIPDD TON NWIN IWIRD PRV Duke
NAIVIN NPTNI LIVYN-NIIY INKRD NINRT .IDN NHN NN N NPTHNI NRNMIN YPIP2
9% VAVYN-TPIY MIVARD DNMNNN PRYN PT-POS Hva PHINN Y pos (Manitoba)
NYI91 NPOOR DY 1POYN VAVYNN 112 Y T-DY JNN) 27NIN OMNINNN PYPIPNI N
MY 22N NV P NN PN NOIDN XYY Abadou v. Trad 624 P. 2d 287 (1981)
IUN PYPIPN YD MY SOMD YINA (17NIN AVIND INY ININD TN ONN THNY)
MOND NPNIYNY NN INY GPIN 1N LAVYNN N2 .NPOINA NPON AN P2 ,I10YD
YPIPY DN NSV VIV NMIN 2D MYV MTI INADI LIVYN NI NTYVL VIV
MDY PAYND THDM R INNAD VIYN-NAA I NIONN DY PTN PO NN ,NPOINA
M2 18D, TONIPY D PIN PO NN  NNT OY (291 'nya ,0v) DTSN P YPIpa
9951 ,NPOONI 9PN INPNY 91D IMVYNY DN AR PIAYND OXTTIN THNRD 1NN
(292 mya ,ow) \IN-YPDI SV NN NIONY DMHIIN DININD

OOYPM LPYPIPN OMIYa D3 DXPDIY MP NN MDA YYD NPPYY
R.W. White “Enforcement of : X7 ,n1Y0IXRN MIONN Y3 DY, T 2Py D NMYNNN
n1onY Foreign Judgments in Equity” 9 Syd. L. Rev. (1982) 630, 641-646
MO ,NMIIAN-MXIN DY DPNRD MDTHN P2 PYPIPN MY NHPVIDY MOLINNI
.99 myn ,9ovY N “full faith and credit” Sv ny»vPITH
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X217 ,(0MWN NPRAN [T NP0 APNAN 1) PWRIT Mpwn 0o ,phn PR
7QIPRT NPINY PYRPIPR 21TIA DI VIDW NIOND PrAYAT RV NawY
PYRIPIN DORINI ANINNAW LTIR 73°70 YW 701272 7YaD 21N wwna 1Mpn
DI W TUnY PWe vwcas noonl situs-i nrin YW nvIyban anono
VOWNT TIPY YW TNy prantn nabnr N abyn 1 aws L Umbomemv
IR VOWNA BT (IR TR IPPY OX ,27 DO ,073 .7AMDA MR
X1 70T R¥MID PR VIDWT NINMO *1ava 05 iR 103 %Y 1R L anenn
nIdoPOR MYIA3 DX OmINg SRIRDPAN vowmsa Sw rrea YYon LU inwbs

MINNA 7M7Y VIDW NITOIN NPYDI Y TI0°K NYVIA PENON ,NPYRMILIVT

.952 'ya 44 Ny 9s¥9 Dicey & Morris : 1 !
7PN YW YYD LAY A T

“Schon in der AusschlieBlichkeit dieses Gerichtsstandes
fiir unbewegliche Sachen spiegelt sich die Staats- und
Gebietshoheit wieder. Der Staat duldet nicht, daf} fremde
Richter tiber die in seinem Bereich liegenden Grundstiicke

urteilen” (102 RGZ 251, 253 (1921)).

: TPI2YY DNIND
NN NIPNVN ST NXIT YD) Y230 MODNON NPTYYI 7107
D17 DYV 1D NYND NPN NPTHN .IINONVILM TP THN
STIDINNA DMINND PYPIPNL INT

YRR 25 NN vawnn Ma w1 (103 RGZ 274, 277 (1921)) qon pT1-posa
JDINND) DN N2 ,NPTNN NVY YW T193-°NY52 PON DONNN PON DMI2INNN DI0DM
Y2)0 PT-POY YSIY NYNDN NN P ,TA02 1T NOTN DY NNVLIYYY DN NPND DD

“Der Grund und Boden und die mit ihm fest verbundenen ) "n5N yypIpn
Sachen bilden einen untrennbaren Teil des Staatsgebiets, in welchem sie
belegen sind, sie konnen nur der Herrschaft dieses Staates unterstehen und nur
.(er ist in der Lage, ein Urteil in eine solche Immobilie zu vollstrecken”

WM ,368 10y ,79 NAyn Y5 Schroder : NG N1 PIAPYY YW DR MY Myt
NN 92¥5 Stein und Jonas ;129 'mya ,21 nyn 92¥9 ,Geimer ;770 mya 01,1580
Handbuch des Internationalen Zivilverfahrensrechts, B. 1 ;449-448 nya 24 § 48
.(Ttbingen, 1982) 365-366

126 mya 0w ,Geimer : nx1
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077 PYRIPRY WP *AIR 71050 Hw 11220 oxy .(juristische Deklamation)
DY AN15M0MY MMIRDIAT MW N 7DIPRT NITR7 DW AN AMIRD Y13 PR
XPMT DIMDI NPINY NPNIYRWH NPT 10307 D2TI8Y WK 19w 95 RV ,Anvw
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L5 mY nIn2am nown,TINY NPYIDR NI L I090% BXTIE I P YpIpa NMDT
NI NI DYDY MvbaaY TI97 (NN situs- nean 0o Ay 9o PX
AMMPW DROIR AMNM DROYPYRY 27w CPan  ,amnnaw Pypipng
PT% 91 vOwn-nPa YW Monon NYLW DX nooant ,nvdn LUnbRIMILI
DVIPXIT OV NAWTND APK N7 DXV DY W0IDW 0WNY I Pypipna

Lpm-opos Sw npoxy oRY oohapnn

X177 .07Ip7 211°%77 171202 MWwp situs-n NIPTND VIDWI NIDND TIN1Y HOI PIN]
no®en Py NN LAT PN TI0°2 .poDI YW NIVPORT W DY nnwn
(jurisdiction based on physical 0317 %y n*rp AL YWH KXY Y¥ID NN
nYI°n Pypapnn Y oremn oipn nranb pa o> amnn nw L, 'power)
MIPPW 733 ,03377 *573 7w 79IYDI 121TNW 953 ,7V¥ 1Y) pODI DR ¥¥2A? nowyni
TP podA R ,Situs-7 NPTma popn wIna JEn noub L @wana own
by 1a12° 9P 0IDW 11T °3 ApIEA PR .1 non 973 novd nPnaa annooa XYY

LG Bonn ) 12 Y¥ >1innn vawnn ma Yv 11 poad Geimer Yw ymAayn axd P

.2189 ya (83 Nayn Yoyb ,4.10.1973
ov 136

“Es geniigt jeder sinnvolle (wie auch immer geartete) Inlandsbezug” **’
.129-128 mnya , 0w D) N (123 '0y2,21 NIy 92¥9 ,Geimer)

.367 mya,79 nAyn 999 ,Schroder : XA D .255-254 'nya 0w

.260-259 'y ,0w ,Geimer **’

.369-368 'y ,79 Nyn ¥y Schroder : nxa *°

.594 ,590 /pya ,73 Nyn 9oy ,Alden nxo

;(132 myn ,9o¥9) 103 RGZ 274-2 10750 11990 LOwNn M1 v 1T pos NNy ¥
P10 poY J.-M. Bischoff Sw vninyn Nxd 1o 415 mya 73 nayn Yovy ,Weintraub
Case 73/77 Sanders v. Van der Putte [1977] E.C.R.  y2 591NN P70 M2 Hv
(105 Journal du droit international (1978) 388, 393) 2383

“This exclusion of jurisdiction [over foreign immovables - E.B.] is justified '*
on the basis that any judgment in rem that might be given would be totally
ineffective unless it were accepted and implemented by the authorities in the
2P v DMMON W (376 Mmya 75 navn vy Cheshire & North) situs”
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32 °7 77T WWR oKX DO ,073 .7DIpNT NIPTR7 CT-HY NN W *Dd L,Ypipa
7YIN PR ,NMWRY LA [DIX non-situs court-i1 Yw 1mnmnd M15wh 113 mryhws
51 793 w1ty oxnna nempen 0T YWY 7DAMNY” T poda %)

VINdYN MOND YW NNPTYDI NN PYTNND INIDT WY 219NN DINXIN NIN NPDVPIND
Rosler >98N P10 12 YY P10 posY A. Huet Yw yminyn nX) situs-n ny1n by
113 Journal du droit :59>32 N)NY (1)16 PYO NIVIS DY wpna ,v. Rottwinkel

international (1986) 439, 444
.268 /0y3 ,(11 NIYN ,9999) DIIRTINA NWI 1119 LMWA 12T 1T M2 XY

,7 1yn 9999 ,Stein und Jonas :Ywnb ;NN .PANY WP PYY DI 0D PN NNt DY 1P
TNND NN NPTHI MTIYI DMWY TNNN ONY 0¥ NyINN DWNn 290 381 mya
NPTHTA NIV DY PITNNY ININM DITTEN D WYN DMP IUND N ,PDaN I
L01IUN MOND NYOY NN PYTNND D122 1IN ,PDO NINION-INND INNIND /I8N
VAVYNN N2 DY INYT JI1PPVa NIVYNI NPYIIY ,INPN Y35, 00910 NPDVPIND NPV

.YIANN 2D MINID DINDYN TPND NN NNDHNI ,IMODND NYYIN NYNYA

;592 mya ,73 nayn 9wy Alden ;414 mya 73 mayn ¥y Weintraub :nny 1*

.374 mya 79 myn 92¥Yy ,Schroder
“...A nonsitus decree can be shaped according to the relevant situs law to **
satisfy recording requirements and policies. [...] As long as situs requirements
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are met and deeds are appropriately constructed and recorded, the exercise of
593- mya ,0v ,Alden) jurisdiction by a non-situs court poses no unique dangers”
(592
(50 NIYN ,92¥9) YININ HN PT-PDY OVND ;NN

“...This narrow rationale is irrelevant for cases that do not involve third
parties with reliance interests to protect, but involve the rights and interests of
(592 mya,73 nyn ,9o¥5  Alden) the original parties”
.347-346 'nya,73 nayn ¥y Hancock : nxd **°
nyn P9 ,Geimer ; 371-369 mya ,79 NN v ,Schroder : NN Nt PO Msny !
.596-595 mya , 0w ,Alden ;256-255 'nya |21
.610-609 'nya 0w ,Alden : N7

1250 mya 21 myn Y ,Geimer ; 371-369 ya ,79 nAyn 99¥Y Schroder : nx 2
.256-255

149
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Yw 2% Ywa 777 YpIp *1Iva nIYana You? Yon XN PRI PV RIT PRY
X A% .ny1own X, ov0oin Yw oxemen aipnY (ML MNP ,AYR MYan
1T 3 ANINAYNINNT 72PN P37 DR ,0MRR0 N1°3912,2° 00 w2 %K nvana
123p% PRW ANIT) 0K VOWN MINNY ARNWIL “DWR” OPT OPR PYRIPHT
03 75 .11 LW NI9MD YW BTN AP LW prIYAY 21D 792 PR (YR NIAIMD
YPIp2 P2 LOWNT N2 YW INMRNT NTH? QYNNI 07D DPUPID DYNIPW 223Y
mp 727 yizeaa gnem C°(Beweisndhe) amwean nexIn natp 1o Ln
noIY NWY Dby 1aR YR 29w . (on-the-spot inquiries) 7nymipn
DOX°2M 077 PR ,5WnY ,75) ©°V>151 0°pI°13 anIRIY 10°1 XY 09X ,Situs-77 NIRDIY
LB Ppora niyeana mMYn vI30a oipn YW wdwna mab NN nIono npway
VDY NIOMO N33 situs rule-n1 Yw w2 owpn v By 05 1o g0k
1°21 9957 172 wuwIvna 1237 p 191 IR L,2YY IRy 07y omIRbean

P13 RIT LA Y99% PARD CMInRn pIln DR 9apb gnva ok 27 poo ,vann

PIPMNND MONO 0N N1 Y IYPNL DIVNNYND NN NPVIVNN MHa01 154
.382 mya ,7 nayn ¥y ,Stein und Jonas : XY (wesenseigene Unzustdndigkeit)

TN MOINON” (87 NIV ,99¥Y) Reichert P1-pos by ymAayna B. Ancel »a7d
D IMNN YY INNWIN 2 /R - YDA MINKY (1)16 PYD 9-Hy 'DIPNHRN NPT HV]
DY MHVINYN NTIAYN MK NPNIAN ,MINNND NZIT AN PN DINNDN DXPINNA
PPIN DIV NPNIN )N MITNIYN NIV NPNIAN | /DMIYN 292 NINRYNY IWUR N
“..La compétence exclusive repose sur l’observation que dans certaines )
matiéres, aucun tribunal ne peut, en termes de qualité de travail juridictionnel,
rivaliser avec celui qui, pour ainsi dire, est a pied d’oevre, que ce soit du point
80 : NN .(de vue de I’appréciation de faits ou de celui de 1’application du droit”
.Revue critique de droit international privé (1991) 154, 158

v ,382 mya ,ow ,Stein und Jonas ; 253-251 1y ,21 Nyn 939 ,Geimer : XA
87

.374-372 mya ,79 nyn Yy Schroder '

MPLINY NI NINY DIWN ,TPNOIWN MWN YYD NT 9I9PPW INT PNPRD P10 a7
“In fact, actions concerning rights in rem in immovable :7Ppn VavN NP
property are judged according to the rules of the State in which the immovable
property is situated since the disputes which arise result frequently in checks,
inquiries and expert assessments which must be carried out on the spot, with the
result that the assignment of exclusive jurisdiction satisfies the need for the
.(2391-2390 my1,141 Ny 9999 Sanders nwa9) proper administration of justice”

.257-256 "y ,21 Nyn 9wy ,Geimer **
.130-125 NIYNY TINDN VOPLN ¥y 7o Yy ANy T
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“A final argument in support of the situs rule is the same argument that was **°

used in support of all the territorial First Restatement rules in general: that they
‘promise both certainty of result and ease of application.” In light of the
uncertainties caused by the situs rule, this supposed advantage over the more

mya ,73 nyn 9w ,Alden) modern doctrines could be debated, if not refuted”

(597
PN PO MY IIIN-MYINT 1IN LAYNN NP2 YV INPIOY NNNONN Nt Poa
,DOMNN DIDIVINY MPIT DY VIVY MIND NDDIAND NYHN NN DINNNNN ,03IWNN

International Shoe Company v. Washington 326 :0n "nVDWN NN DAY TN
nwapY ynann Shaffer v. Heitner 433 U.S. 186 (1977) 1= ,U.S. 310 (1945)
622-0y3 (73 nyn ,92¥9) Alden »1-Hy N9 AN , NN PTIPDI YAPIVY Y90 ,MONON
1621

“The test first enunciated in International Shoe Co. v.

Washington and embraced by the Court in Schaffer has

been variously described as one of ‘minimum contacts,’

‘fairness,” ‘fair play and substantial justice,” or simply

‘reasonableness.” According to the majority opinion in

Shaffer, the current concept of jurisdiction requires a

qualitative evaluation of the relationships between the

defendant, the state, and the litigation. Although

enunciated in dissent, Justice Brennan stated additional

standards that are useful in analyzing lex situs. He would

allow a state court to expand its jurisdiction when the cause

of action involves an area in which the forum ‘possesses a

manifest regulatory interest,” or when a state has an interest

in providing a forum for supervising the affairs of an

institution ‘that is purely the creation of that State’s law.””
MYy ;21 NIYN 95 31209 PIVLYIDY (IR INIT NI TIUNIRND NOYNN MINNINNY
.201
.627-622 1aya ;0w NN
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Habboud Bros. 2736/98 X7y ;821,817 (1)23 779 ,039%7 /3 Ap*0N 2903/96 XY : NN
.(0p19 07V) Nike International Ltd. s Co
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“The exercise on a de facto basis of some of the powers of

sovereignty by the military government in control over

occupied territory bears only limited resemblance to the

powers of sovereignty exercised by the government of a

sovereign state. Under international law the military

occupant is not authorized to take action amounting to an

extension of his sovereign power over the area

administered and its inhabitants. The fact, therefore, that in

the Administered territories powers of sovereignty are not

exercised by any other state but Israel and that the exercise

of the jurisdiction of the Israeli court over residents of the

area (through service of legal documents) would not

infringe the sovereign rights of any other sovereign state

would appear to be irrelevant.”
“The proposition of the Courts that the Israeli courts > 9annN 8N NN DIPHNI
are competent to extend civil jurisdiction over the residents of the Administered
Territories could justify the unlimited extension of sovereign powers of Israel
over the territories or their inhabitants for the very reason that the extension of

,0v) such sovereign powers would not affect the rights of another sovereign”
(107 'mya
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“Under international law and practice the ordinary civil jurisdiction of the '™
local indigenous courts of justice in the occupied territory remains unaltered

,71 mIyn Y2¥v Nathan) subject to the supervision of the military government...”
(111 ya
“...provided that the local courts continue to function and their judges are ‘"
“Civil litigation .(ow) capable of functioning and willing to continue in office”
will usually be left almost entirely to the operation of the indigenous courts,
providing of course that the local judges and magistrates continue to exercise
their duties and the legal machinery remains intact” (M. Greenspan The Modern
.Law of Land Warfare (Berkeley & Los Angeles, 1959) 242-243)
£ W20 NLYA DMMIPN LAWN SN2 YW DTHYN Y YNNI Wolff Tmnn 72 5y 1oy **°

“Apart from the possibility of establishing new kinds of

courts - if justified by absolute necessity - the occupant has

the power to substitute courts of his own to the Municipal

Courts. Public order and safety, for which, according to

Art. 43 of the Hague Convention, the occupant is

responsible, require that the administration of justice be not

discontinued, and if - for one reason or other - the

Municipal Courts do not work, it is the right and the duty

of the occupant to provide other courts.” (E. Wolff
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“Municipal Courts of Justice in Enemy Occupied

Territory” 29 Transactions of the Grotius Society (1943)

99, 113).
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“The territorial jurisdiction of the Council shall

encompass... West Bank territory, except for Area C

which, except for the issues that will be negotiated in the

permanent status negotiations, will be gradually transferred

to Palestinian jurisdiction...

Territorial jurisdiction includes land, subsoil and territorial

waters, in accordance with the provisions of this

Agreement”.
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“The complete elimination of international
pollution of the marine environment by oil and
other harmful substances and minimization of
accidental discharge of such substances.””
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“Adequate in severity to discharge violations of
the present Convention and shall be equally severe
irrespective of where the violations occur.””
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control pollution of the marine environment from vessels...”

.21 mya,62 myn 99¥y Boyle ¥

(35 NYN 9P¥5) DN MINNY 217 Pyo ¥

224



b3 el o”wnn | 14 XX LOWN

2w 99 0RDY MEYY NIWDRA 1M *TYYan *9a%5n MR IR, LPwR WO
PR RIT IOV ,OVVPIOR 71IND AR CmIn NI nIono nn Yw panon 1o
Y93 7310 NIPRI PNORYY 7PPAY DOYINRI D93 TWDRNT LPWR WO PV DR AN
PN NPTH NIMOND 1AM DY LAWY N7 ATYNT NIRXIN .0ATAN vIWI
TIDWI PINT NPIRY AN 13 TREN 1N Y1 N1INYY 0°I0n 0°LPDORA
W DY9RIVIVT 02 07 BITT PPIN DR 15T IWR LPW 29 NPR NRYY NI
Myan *93957 MIRA TyRan 09O%57 IR WD NIdND IRt RY IR LAPINT
7150 NP OR2 ©°3A¥MA P .LPWT 293 073 WK L,PTI2 NINDN I NPT NN
NEPp WX LPW OH DR IPAYY 1YY NIOT AY NI¥N IR0 DY Fha prb
NPTAY N ,NIYHWH DITT DOBORNT DY 0239101 DR YW Cheninn e
NPINY INPY 95 0nPpRn OrX 17X DOXRIN WRKRD .LPWR Y233 WD n PIY? 0
,J9 OR 773D NITVIN IR 2P YPIM vOW 9D NIAT 223Y YN wIIT? X7 I
X7 13 9DIX YY1 Yamm 7wvan 293537 IR 715°IRY AINT NI NININD PDIR

SHRMVMY

IR 2w DYRIMVMLA 0°H2 PIN 2w 7957 93 ¥1anYY MpRY NIono Ynin NIk
DVIAR NPT YW 0IDW SRuwa IR MINDR 02 1BRY *Myhan svaban KA
X7 DX DIAR 7371 YW 229XV 2P VPW 95 ¥IANY NIOND X 12 NN
Fnamyn nrn Yo 53R neTn W a0 neam o Sy 1D nwyy nwpanns

719892 NIAR 2.1.4

TR NP PR 72°2I7W 7°99007 2.1.4.1

o7 NPTOTMA YA °3,¥ap1 121 %7 DIPT 1272 AW A 1911 NN 1974 NIwa
Twx ,PnmRa poeen 1N nx 770 UNEP .1o°nn ooa poina onon ot

16 W31 1975 NIW3a .01 XD AWML N1°NT 01,07 DIR 13 N9
n*191n7 nR MR 17 UNEP n930m2 an%e9232 *o183 7R 115°073 00 1131

.21-22 maya 62 myn P9 Boyle ¥
59 IX NIV MIYVI NV SWNNN MY 1YY HNIN IN DI LIWN Y97 IWN NN 97 ¥
NN MIN

(35 NIYN 9P99) ©N MINKY (6)220 9>¥0 major damage **

(oW ,8¥) DN MINNY (5)220 90 substantial discharge **
(DWW ,0W) D1 MNKY (1)220 Pyo *
(DW,0¥) DN MNNRY 218 Pyo ¥

International study meeting on marine pollution **
Regional Seas Programme ¥

225



o”wnn | 14 X2%7 LOWN mn"m okt

MED ) p12°ni7 0% 910°1 pnnb noaonn nxy (MAP) po>ni ovn 01t nyoanb
— PXID ;DIPIT NOIA — YTH 1020 Awvw ndY1D MAP  naoin '(POL
.N9%92 NIDK — VDWNI (CTNY 111507 NIPTAN) MNP

©2pnn 1980 NIW2 L1978 -2 ApINY DI ,ANDET2 NINR AANMI 1976 NIw2
I I
.0 NW2° N1MNIpan 0° 01T nyIny 51?10119:‘!

D*°nwa° DY NMpPn '?1i7'lt0‘l'lb1 1379292 nanx 1990 2.1.4.2

Py %5 ,NYaIP X°7 .02 YAuA 932 72%2 NPYRI NIRMN Nyap Anvy¥aa nInx
07 ALY YW DIT YInY NI DY 0PNIRIT DOYENRT 952 vIPIY 0PN 0TIRN
JIPRT MM 193pNa WK LDOIPI0IDT VI NIBWTH NIRRT 1N
WP DIPT QNI AW DNRINNT DTN 0NN DPNW NIPR YIpI017D
,2110175% 1 ADDI2 D15TINN DMIN YWY DY AbvR PuIbnk 10K XN Py IR
,2MV°1 W NI30n PIPIWIDI YAIP 191N .0INR 09I YW 0°Y QN1 72
NIMpn 210193 OIPWR NI2pYA LI5°NT OO0 NI A YD WY 3pyn
NMINWRIT 2w Tonna ¥anh 119000 0OF NI 12°nnR L, 1996 niwn ,0enwa’
TDIIOD MIYENRI L1ID°NT 0°7 YW 0°IDWA DT NP 210°0Y XA Mwyn v
D7 Q1T NYINY NTININ pRR? OUTIRT N WMT pInnn 2pmen Lapem

.75 oW IN1°2 0207 QYRR WINW N ,2PNW NINRHN

Mediterranean Action Plan ”°

Programme for pollution ,Monitoring and research in the Mediterranean Sea ”*
H5yY) DPNWD MNPN NPIOMISY (N)(1)4 PYD 791 MOYN MM 1T DI Aambd »
(729 0y ,42 NIYN

Conference of Plenipotentiaries on the Protocol for nona wapnn o»m»wn
the Protection of the Mediterranean Sea against Pollution from Land-Based
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the Protection of the Mediterranean Sea aginst Pollution from Land- Based
Sources and Activities”
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“(3) The present Convention shall not apply to
any warship, naval auxiliary or other ship owned
or operated by a State and used, for the time being,
only on government non-commercial service.
However, each Party shall ensure by the adoption
of appropriate measures not impairing the
operations or operational capabilities of such ships
owned or operated by it, that such ships act in a
manner consistent, so far as is reasonable and
practicable, with the present Convention.”
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"The provisions of this Convention regarding the protection and preservation of ™
the marine environment do not apply to any warship, naval auxiliary, other
vessels or aircraft owned or operated by a State and used, for the time being, only

on government non-commercial service."
(ro 17 5w MWITIN)

"However, each State shall ensure, by the adoption of appropriate measures ”’
not impairing operations or operational capabilities of such vessels or aircraft
owned or operated by it, that such vessels or aircraft act in a manner

consistent, so far as is reasonable and practicable, with this convention."
(ro 11 55w MWITNN)
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"To support military operations around the globe,
there must be assurance that military vessels and
their cargoes can move freely without being
subject to levy or interference by coastal
states."''" .
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140 Cong. Rec. S14,467-04, 14,472 (Oct. 6, 1994). '

"Assurance that key sea and air lines of communication will remain open as a

matter of international legal right and not contingent upon approval by coastal or
island nations is a fundamental premise in our defense posture."
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Departmernt Of the Navy, Natural Resources Conservation Strategic Plan, ***
http://www.enviro.navy.mil/conserv.htm.

Cheryl A. Kandaras, Principal Deputy Secretary of the Navy (Installations **

and Environment), Statement Before the Subcommittee on Defense of the

Senate Apopropriations Committee on the Department of the Defense
:2 X1 Environmental Programs (May 17, 1994), 1994 WL 14187864 at 2.
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Elsie Munsell, Address Before the U.S. Navy Pollution Prevention '*’
,Yuzon -1 8210 9wK Conference: Held in Crystal City, Virginia on June 6, 1995
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“will help improve military readiness...by improving maintenance cycle times
and reliability, improving personnel safety, reducing the regulatory burden on
[the U.S Navy’s] activities, and increading productivity."
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“ ...The history of liberty has largely been the history of observance
of procedural safeguards. And the effective administration of
criminal justice hardly requires disregard of fair procedure imposed
by law.””
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“Human beings are ... not to be run down, like beast of

pray without respect to the laws of chase”.
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“In all criminal prosecutions, the accused shall
enjoy the right ... to have the assistance of counsel
for his defense.”

QIR D17¥ 12 2%M YIRY A0°R AN CWIWR 11PN NIT0MT MY NIOT YW InTvn
T XIT 1AW IR PYT NI30H 07PN 1277w °2an 11 DR IR INTPR DR TaRY
ST 7w o Yy s

"7 °poD YW 131X 77W NIAPYA 07w W MUY N2 AN Ip°Yal /30 -7 NUwn Ynn
Yy 7PMIT LOWNY DMTIPT B2D°Y7Y PVOWH M¥*D NISTT AWV 7NN ,DNIPN
WDRY 2IM NP 0 YAl W 72N NIA0NI N7 MIXIRD MNWR NI
"7 Y YW PRI MWL owRIT YW InYI°a PRY 779131 Sudwn MX dwRiY
91 03 .70 Sudwn M¥» 1Y MWHRY N°YITDR MW IR TN DY 720 Nnp
NPV NIV NP2 YIXIT DWRINT IR 9D YV WAwR PPN YW N
7772y ¥I¥0 Ywa H¥ID3 T0RM WY 0IR YY YuIn 12 7Ipn 2531 N3 nzIxa

R L e )

0°2°%77 NP NN Oy NI%I ,VDWNT 1772 1317 P27 NRLAT MHRD ANI0HW 3T ST
YI¥22 TWNAA YW DHwIn MBWRT DY 2119 2°9°NNnT 0M0IMIRT 010DwNI
on? ww o2wnn 002%wan IR Y53 W AP YN0 NnpRn Mot L370avn
71203 nR mpany »10 ' (Critical Stages) *wowMAn YRR YY MLMP nyOwn
IR TIDAAN ARTIND VYW NPRIT Y3 LMK 11D DPWIAW ATRIAW M7 DI
N2 NP°ORY APINY WOwi 11PN 0 1°8% 2w ,nRT oy . niveap 1R mann myan
n°2713 LBWN NX»Y NI AT TWNY DP7IWH OPR PNIAPYR 1YY vdwnNT
DY INPWRT 1Y 995 172 2Ypnn 0°3°90 N2In W L A1pRn 200

2R Y1033

5w N7 0 1°7 *?0D 9D0M2 *RP"INNRA '{1"757-'( VOWNT N2 ¥R 60 -7 NW YXMIKR2I
AY1PN (AP hWR NI21D 03 AYITR) A7°PRa XY DX ©%D%n YRy Twnn

Johnson v. Zerbst 304 U.S. 458, 463 (1938) **
: DNAY DXNWNNY D27 PTOIPOMN 600 - 572 my ,96 myn 9¥9 m

99y5 , Johnson v. Zerbst 27 Gideon v. Wainwright 372 U.S. 335, 342 (1963)
.ov ,98 Nyn

Scott v. Illinois 440 U.S. 11 Baldasar v. Illinois 446 U.S. 222, 232 (1980) '
367 (1979)

Kirby v. Illinois 406 U.S. 121 Powell v. Alabama 287 U.S. 45, 62 (1932) '*!
(170 nyT) 682, 689 (1972)

U.S. v. Turnbull 888 F.2d U.S. 636, 638.(9" cir. 1989) '**

118



VDWNT AN TX W90 -APPRa *uBWH M¥»Y NI3T owna | 14 X231 vOWN
mwnn

NII0M NIST TWAY PrIvaY APRAR NPT AR N>R Capind swonnn Ppna
Malloy v. X317 31 73102 pODIW O139M7 I pOON INXR .AVPNR T7nn2
V1P MPRYY 19951 2IDM 11P0NY ST °3 ANWRIY ¥apl AT 7 poda . “*Hogan
n°327 MIXIR2 NPT 22 079907 0°°%an Y5 Yy abn apnd wennn Ppena

PINY 14 -7 PPN Mon

NX*7 NISTA 7577 NI NRIPY 0N TYY 11OV vBWHI N°a YR MW AnIRa
71V WD RY NI TIWRN AYINI 12 ,77pn 1MR3 . “Escobedo nwpa mubnia
nPPXY 79957 210K Y AL TWAN YW 1137 %3 vDWNT N°A ¥ap ,INWwpa NNk 117
NX*H INIDT 1P NINDT TIWNY PIvaY APRN ¥I¥°2 NYa I0wni DX N2Yhn
TWNR YW NPNPINT INIDT NYYW 25 7T WP P77 PODA VAR vBWAT N1 UdWN
X2 109K YW 79°0D ApYI8N NHXY 199577 °X? NI DY 0T TV OV wiabaH
% 70°DN7 PY NDDIAM I AW 3 .NIILNYIT AN TP ATV ORI AIRWY WP
NP2y Y1732 On¥Y DX 0222901 0TIV 172 NIRTIA YV N0DANNT NPUDYN VW
NY2 NPRI IWIN PO°R DY NODIANT LW TWRM NIND AN TIRT N0 X7
WA PNIAPYIW D137 NIXIRA 071 CNPR MM YA P pod nn oy .1n

SRPMINDRT 12V LOWNHT N°2Y 01T 0*IPH 0IYIY IDON

VOWNT N°2 POD 1966 NIWA DPNIAPYA I8 I 1997 I pod v By
M7 % (e :19RY) Miranda DwIDa A0 ARINA PIT POD DR 1YYR
nYTow NpXmIsn Y5WR oY 23 12 "1 OIXR ,7TIN WOIIR (PRI P 7Ipnn
AW IARY 0ONIRI 7DV VI WD XYY W1 nPnnn 930 0'nmn Inon
PYDINW X2 NINDO MYW AIRY INTPA 203 0K 12MP T YV 3T 170103
,71D Y2 ARTIN 901 ,TAWYS NMINYAR 12 INVIITW X231 DHPR IR 719 ,PAY 73 oY
7TIM YV VOWNT N2 .INPPNNA TWOR 1IN NRW NLDM IRTIT 2N IO INKI
PR INRTIT 199 WBWH NXH NI NP 729w *5 Escobedo N3YR Py Jmnona
X1 MIDINIT NIRDIYA LOWNT °N2 > YY T 771N YW PRNVL PRI T3P

.D1IRQI 7D°0N2 YWINIR

DMWY AWIPWA AR YW MYIYa §7 N0 MR YW prhyi vbwna N7
TN QWD AW AN W 2372 .MINIT NPLDWN NIYRW 12V 017 QPR3 PoyY
TRINY W AN 13PN NLIIONT MRY DX 22957 XPW DWRIT NIST D ¥apI YWD

...no person ... shall be compelled in any criminal case to be a o Sy '®
against himself.””witness
.Malloy v. Hogan 378 U.S. 1, 8 (1964) '**
.Escobedo v. Illinois 378 U.S. 478 (1964) '®
Miranda v. Arizona 384 U.S. 436 (1966) '

119



o”wnn | 14 X2xy VOWN Wi PR

bW AWy IR Pwan 7o ,17°PNN DPIwn 7 DY D°YENX 700n DY°pl NI Nn
n%ow1 IR Twnn NP2 "IX1 DIR IWKRD 77707 0D oYY PEXIVI02 2 .00
TNY W DINWR 73°pRa DM 07 by 9PN RITY PWHn 19IR2 NP A NIoT NN

+1777 2052 WD IV2PI 1°PNIPIDTA AVID IVIDNW NP9IITXIID NI ID0M2

“He must be warned prior to any questioning that
he has the right to remain silent, that anything he
says can be used against him in a court of law,
that he has the right to the presence of an
attorney, and that if he cannot afford an
attorney one will be appointed for him prior to

any questioning if he so desires”'"’,
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